F
.- fwd.us MARCH 26, 2026

Birthright Citizenship
Policy Brief

On April 1, 2026, the Supreme Court will hear oral arguments in Barbara v. Trump, a case
challenging the Trump administration’s executive order on citizenship. This order is an effort
to overturn the 160-year-old constitutional principle that everyone born in Americais a
citizen—an effort that violates the citizenship guarantee explicitly set forth in the Fourteenth
Amendment, as interpreted by long-standing Supreme Court precedent.

The Constitution is clear and the Court must be, too. The Court must affirm the
constitutional rights guaranteed in the Fourteenth Amendment and plainly recognize that
the Trump administration’s citizenship order is illegal.

The Constitution guarantees birthright citizenship to virtually
all people born in the United States

The guarantee of birthright citizenship is laid out in the Fourteenth Amendment to the

Constitution, which establishes that “all persons born or naturalized in the United States, and
subject to the jurisdiction thereof, are citizens of the United States and of the State wherein
they reside.”

Following the abolition of slavery more than 150 years ago, Congress and the States adopted the
Fourteenth Amendment as the centerpiece of an effort to guarantee equality for those born on
U.S. soil, a matter critical to formerly enslaved people and their children in the aftermath of the
Civil War. The Fourteenth Amendment also ensured that children born in the U.S. to parents who
settled here from abroad would be recognized as citizens.


https://constitution.congress.gov/constitution/amendment-14/
https://constitution.congress.gov/constitution/amendment-14/

More than 125 years ago, in United States v. Wong Kim Ark, the Supreme Court affirmed a
straightforward reading of the Fourteenth Amendment’s guarantee of citizenship to anyone born
in the U.S., even if their parents are immigrants who are present without authorization. Congress
codified that Supreme Court determination when it enacted the very same language in 8 U.S.C.
1401(a) -- language, the Administration concedes, everyone would have understood at the time
of the statute’s enactment to foreclose the Executive Order.

Some anti-immigrant advocates have pushed a radical interpretation of the Amendment'’s text—
supported neither by history nor the plain text—positing that people born outside of the U.S. owe
“allegiance” to another country, and therefore their children are not “subject to the jurisdiction” of
the United States. This theory is wrong; it has never been adopted by the courts, finds very little
support in the historical record, and would lead to illogical outcomes, including the conclusion
that undocumented individuals and their children are therefore not subject to U.S. law.

As Justice Horace Gray wrote in Wong Kim Ark, “The Amendment, in clear words and in manifest
intent, includes the children born, within the territory of the United States, of all other persons,

of whatever race or color, domiciled within the United States. Every citizen or subject of another
country, while domiciled here, is within the allegiance and the protection, and consequently
subject to the jurisdiction, of the United States.”

President Trump’s executive order is an unlawful attempt to
rewrite and limit the constitutional right to citizenship by birth

On January 20, 2025, President Trump issued an executive order (EO) titled, “Protecting the

Meaning and Value of American Citizenship.” The order asserts, in direct contradiction and
defiance of clear Supreme Court precedent, that children born in the United States who don't
have at least one parent who is a citizen or lawful permanent resident are “not subject to the
jurisdiction” of the United States and are therefore ineligible for citizenship. This includes
children whose parents are on lawful temporary visas like H-1Bs.

This is an unconstitutional attempt to rewrite the 14th amendment by executive order. The
meaning and scope of the 14th Amendment’s language has been assessed by courts at every
level many times and this interpretation has been upheld consistently, including by every court
that has assessed the merits of challenges to the executive order. Despite this, the Trump
administration is asking the Supreme Court to overturn more than a century of constitutional,
statutory, and legal precedent and to adopt a brand new, radical interpretation of the 14th
Amendment, one that is directly contrary to the Court’s own previous decisions and to the
interpretations that informed Congress’ drafting and passage of the 14th Amendment in the
1860s and additional lawmaking in the mid-1900s.


https://www.oyez.org/cases/1850-1900/169us649
https://www.whitehouse.gov/presidential-actions/2025/01/protecting-the-meaning-and-value-of-american-citizenship/

Beyond the clear violations of the Constitution and a century of precedent, a decision from

the Court that allows any part of the President’s executive order to go into effect would be
practically devastating for American communities and the economy. It would create extraordinary
administrative burdens and complications at every level of government and for all U.S.

citizens, sacrifice trillions in economic contributions, and create a permanent underclass of

American families.

Since the EO was issued, multiple lawsuits have been filed against the administration, and every
court to consider the policy’s merits has ruled it unconstitutional. In three cases—Trump v. State
of Washington, Trump v. CASA, Trump v. State of New Jersey—the courts issued nationwide
injunctions preventing the implementation of the EO anywhere in the country. The Trump
administration appealed, leading the Supreme Court to invalidate the injunctions. However,

the Supreme Court never considered the actual merits of the order, only the legality of the
injunctions. After the Court’s ruling, a new class-based lawsuit (Barbara v. Trump) was filed and
won another court-ordered pause on the implementation of the order.

Now the Supreme Court is set to hear the case, consider the merits, and issue a decision about
the legality of the executive order.

Birthright citizenship is a longstanding principle that enriches
America and facilitates assimilation and integration.

Birthright citizenship is a core part of what it means to be American, guaranteeing that all
children born here are equal under the law.

Millions of Americans’ citizenship is rooted in and protected by the Fourteenth Amendment.
FWD.us estimates that there are at least 1.8 million U.S. citizen children with two married parents
who are undocumented or have a temporary status, and as many as 4.8 million children who have
at least one parent who is undocumented or in temporary status. While they would not be subject
to this EO, they exemplify the far-reaching impact of birthright citizenship on American families

and communities.

A report by the National Academy of Sciences found that “[b]irthright citizenship is one of the
most powerful mechanisms of formal political and civic inclusion in the United States; without
it, the citizenship status of 37.1 million second-generation Americans living in the country
(about 12% of the country’s population), and perhaps many millions more in the third and higher
generations, would be up for debate.”


https://download.ssrn.com/2025/9/4/5106022.pdf?response-content-disposition=inline&X-Amz-Security-Token=IQoJb3JpZ2luX2VjEHAaCXVzLWVhc3QtMSJHMEUCIQCFMfPhVPq3Z5%2BY1BX742xa6PH24gvhSw5IPwW3pz1odwIgGgNVbFtOuQ8yCmqkbqIMaEhGAL%2BvtwdC93fzftFx8h4qvQUIORAEGgwzMDg0NzUzMDEyNTciDHw%2FDvz3RopgnhxvJSqaBQZTDhApuipgQzSB60E2hdyT1w%2BbKTpXdbOp09bAeEWn3jKTyYfbhYQYh8mZ7Ilh%2FvU0r%2FZL1LI2fddMG8PAa27ieUpV8W9G1yKmjwDpw8UU7I00eLgNNxzlUfLdvVBo07mEG6Pjcmu83JLEX0AGNnurv8PVuRaf1labXbil7hg99zLeg%2B1XEITgwKVjcg2%2F2bZQcB4gqegAL%2F%2By5ozxkuBrkt1VmlsODxzSEO%2B0ADGC5rXRVjLY2vcJ3iDGT2O%2Fx7kiYiv4HUiMmFGpZ0KreUpxGit5WxrRCMliT1Dha09V4COLs1lQH2yLFX%2FhHt5yjdRQYkW9XeLzKcNy81ShNfS4UXUWFf3NnZOOhTkJoRz%2Biq8uoM%2FMHirqK7cKimjSQ5LIQY4TKsTIgCJFkvQ%2FdzUx9PzalUMD4WTFjFLnkOvM%2B7QKOCTglRGCB7JMLMX5xZKck1QQXG8M3oD5TOuUoj95%2B%2FJlCeAqDdzNCgeanofFssZsR7m9B9zENZtdv9k%2F2ZvFwxd4MgZxQ6Ti7KtYxiBKJtkHuBLYg90O%2Fcdhj5nUEmCaw%2FXA6ViZ4SLrHLkFiRR4ZuaTZGHJW6fGihY3SuVUs%2FO%2BAd3v46fPNqDtmbFRwD26NB%2Benq3hFHsL4FvpyxWrEKQVxcbCcvoomf23lffhtEVLXZGFd37P9NpcI33Xcev5qKmnhVT46ldvIS2X2pxj2R5Q6OKfth3WQCwSk5y%2BsVzsg4SI2ytAlTdCYb4mw%2FWRm94lmY4%2BL8mrGx0h8IYjuQ50HHL0qLBf%2BNv50GP%2FpGW1R%2FKe3JQtdQ%2BrkMmfxWfGDHeOg9TpYix7KRvSMgC%2FTwF1ZXxe8V4d4TIsvCuqlx3GnomUxeuSjN3IXdqOTFjlWvrWMzsZBjDWz%2FXNBjqxATZ5E%2BfGOMX6RtqPVhP7xh46KwczK6Tv%2BUFpzhpE38o9FcGqTsEcJT665XBDCc4qtLhtj670uZtsihLbuqe2ixZmMHYYeIlo9Y588r4aTI9k30ruAzPVKNGlpVA4j6aPd86j44lRjiAVjQsE2Zyszf5XrTaU0czeBX3uiE28g2WBqjpFuA8TkHr3EceCyFTs3sDLSvT2nG6Gpcu%2Bd%2FbN%2BC5GxOzHA9zIrwUpYrVasZgLDw%3D%3D&X-Amz-Algorithm=AWS4-HMAC-SHA256&X-Amz-Date=20260320T160557Z&X-Amz-SignedHeaders=host&X-Amz-Expires=300&X-Amz-Credential=ASIAUPUUPRWEYFS4WQMM%2F20260320%2Fus-east-1%2Fs3%2Faws4_request&X-Amz-Signature=09a5fcab1d72bcc8688d87cfc5eb95c0a3c930899d45db2cf2e247a3b92598cb&abstractId=5106022
https://download.ssrn.com/2025/9/4/5106022.pdf?response-content-disposition=inline&X-Amz-Security-Token=IQoJb3JpZ2luX2VjEHAaCXVzLWVhc3QtMSJHMEUCIQCFMfPhVPq3Z5%2BY1BX742xa6PH24gvhSw5IPwW3pz1odwIgGgNVbFtOuQ8yCmqkbqIMaEhGAL%2BvtwdC93fzftFx8h4qvQUIORAEGgwzMDg0NzUzMDEyNTciDHw%2FDvz3RopgnhxvJSqaBQZTDhApuipgQzSB60E2hdyT1w%2BbKTpXdbOp09bAeEWn3jKTyYfbhYQYh8mZ7Ilh%2FvU0r%2FZL1LI2fddMG8PAa27ieUpV8W9G1yKmjwDpw8UU7I00eLgNNxzlUfLdvVBo07mEG6Pjcmu83JLEX0AGNnurv8PVuRaf1labXbil7hg99zLeg%2B1XEITgwKVjcg2%2F2bZQcB4gqegAL%2F%2By5ozxkuBrkt1VmlsODxzSEO%2B0ADGC5rXRVjLY2vcJ3iDGT2O%2Fx7kiYiv4HUiMmFGpZ0KreUpxGit5WxrRCMliT1Dha09V4COLs1lQH2yLFX%2FhHt5yjdRQYkW9XeLzKcNy81ShNfS4UXUWFf3NnZOOhTkJoRz%2Biq8uoM%2FMHirqK7cKimjSQ5LIQY4TKsTIgCJFkvQ%2FdzUx9PzalUMD4WTFjFLnkOvM%2B7QKOCTglRGCB7JMLMX5xZKck1QQXG8M3oD5TOuUoj95%2B%2FJlCeAqDdzNCgeanofFssZsR7m9B9zENZtdv9k%2F2ZvFwxd4MgZxQ6Ti7KtYxiBKJtkHuBLYg90O%2Fcdhj5nUEmCaw%2FXA6ViZ4SLrHLkFiRR4ZuaTZGHJW6fGihY3SuVUs%2FO%2BAd3v46fPNqDtmbFRwD26NB%2Benq3hFHsL4FvpyxWrEKQVxcbCcvoomf23lffhtEVLXZGFd37P9NpcI33Xcev5qKmnhVT46ldvIS2X2pxj2R5Q6OKfth3WQCwSk5y%2BsVzsg4SI2ytAlTdCYb4mw%2FWRm94lmY4%2BL8mrGx0h8IYjuQ50HHL0qLBf%2BNv50GP%2FpGW1R%2FKe3JQtdQ%2BrkMmfxWfGDHeOg9TpYix7KRvSMgC%2FTwF1ZXxe8V4d4TIsvCuqlx3GnomUxeuSjN3IXdqOTFjlWvrWMzsZBjDWz%2FXNBjqxATZ5E%2BfGOMX6RtqPVhP7xh46KwczK6Tv%2BUFpzhpE38o9FcGqTsEcJT665XBDCc4qtLhtj670uZtsihLbuqe2ixZmMHYYeIlo9Y588r4aTI9k30ruAzPVKNGlpVA4j6aPd86j44lRjiAVjQsE2Zyszf5XrTaU0czeBX3uiE28g2WBqjpFuA8TkHr3EceCyFTs3sDLSvT2nG6Gpcu%2Bd%2FbN%2BC5GxOzHA9zIrwUpYrVasZgLDw%3D%3D&X-Amz-Algorithm=AWS4-HMAC-SHA256&X-Amz-Date=20260320T160557Z&X-Amz-SignedHeaders=host&X-Amz-Expires=300&X-Amz-Credential=ASIAUPUUPRWEYFS4WQMM%2F20260320%2Fus-east-1%2Fs3%2Faws4_request&X-Amz-Signature=09a5fcab1d72bcc8688d87cfc5eb95c0a3c930899d45db2cf2e247a3b92598cb&abstractId=5106022
https://cmsny.org/publications/jmhs-birthright-citizenship-econ/
https://www.fwd.us/wp-content/uploads/2024/12/241210_FWD_ACSMethodology_v2.pdf
https://nap.nationalacademies.org/catalog/21746/the-integration-of-immigrants-into-american-society

In general, children of immigrants are very successful in the U.S., surpassing their parents

and matching or exceeding their peers with citizen parents in key markers of integration like
education, earnings, and home ownership. Roughly 71% of adults who are beneficiaries of
birthright citizenship are in the labor force and working.

Citizenship by birth has also been a major economic driver. Over the past 50 years, beneficiaries
of birthright citizenship have contributed $1.5 trillion to the U.S. economy, and, if the policy

remains in place, are projected to contribute an additional $6.5 trillion over the next 50 years.

On the other hand, eliminating the constitutional right of citizenship by birth would have
devastating consequences, including increasing the population of unauthorized immigrants

in the U.S. by 5.4 million over the next 50 years, with an average of 255,000 babies being born
each year without legal status. This would also mean sacrificing up to $1 trillion in economic

contributions and a loss of 400,000 potential college-educated workers.

Birthright citizenship is a hugely positive feature of American society that allows new generations
to be completely welcomed as Americans, to more fully integrate into and participate in civic and

community life across the United States. The promise of birthright citizenship embodies the core
principles of the American promise and the American dream—it is a rejection of a caste or legacy
system in favor of inclusion and equal opportunity.

No president has the power to amend the Constitution through
executive order.

The president has no power to amend or subvert the Constitution through executive order, and
such a proposal is a dramatic overreach that should be completely rejected. Article V of the

Constitution explicitly describes the process for amending the Constitution by Congress and the
States—there is no role for the president in this process.

As Assistant Attorney General Walter Dellinger testified in 1995, “[B]ecause the rule of

citizenship acquired by birth within the United States is the law of the Constitution, it cannot be
changed through legislation, but only by amending the Constitution.... The amendment’s purpose
was to remove the right of citizenship by birth from transitory political pressure.”

Ending birthright citizenship would make our immigration system even more chaotic,

excluding millions of U.S. born children from the American Promise and further expanding the
undocumented population. This policy wouldn't solve any immigration problem, it would only fuel

confusion, discrimination, and deep harm to families and communities.

FWD.us believes that providing a pathway to citizenship for people who are undocumented and

have been living in the United States for decades is the commonsense solution to keep families
together and make our country and communities stronger.


https://www.pewresearch.org/social-trends/2013/02/07/second-generation-americans/
https://cmsny.org/publications/jmhs-birthright-citizenship-econ/
https://www.migrationpolicy.org/news/birthright-citizenship-repeal-projections
https://cmsny.org/publications/jmhs-birthright-citizenship-econ/
https://nap.nationalacademies.org/read/21746/chapter/2#3
https://constitution.congress.gov/browse/essay/artV-1/ALDE_00000507/
https://www.justice.gov/file/20136/download
https://riponsociety.org/article/should-the-u-s-maintain-birthright-citizenship-yes/
https://riponsociety.org/article/should-the-u-s-maintain-birthright-citizenship-yes/
https://www.fwd.us/news/pathway-to-citizenship/

